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A Government
Official Blocked

Me on Social Media.
== Now What?

Back in the old days, communicating with government officials could
be a challenging endeavor. Writing letters and waiting patiently for
a response was common but slow. The modern social media

era changed this, and people now get much of their news and
iInformation from websites and applications like X and Facebook.

Not surprisingly, many of the approx-
imately 20 million state and local govern-
ment employees have their own accounts
on these platforms, which has allowed them
to communicate with their constituents in a
manner that their predecessors could only
dream about. Sometimes they label their ac-
counts as “official,” and sometimes as “per-
sonal.”

However, the line between the two can
be blurred. It matters because if the account
is official, then it is considered state action
and must adhere to the restrictions of the
First Amendment. In other words, those
who read the official’s social media enjoy
First Amendment protections that restrict
the official’s ability to limit the viewer’s ac-
cess to their posts.

14 ARIZONA ATTORNEY OCTOBER 2024

So what happens when the official de-
letes a viewer’s comments or blocks the
viewer entirely?

Such behavior occurs frequently and
raises several questions:

® Does the official’s social media account
create a public forum under the First
Amendment, entitling constituents to
view and comment on the posts?

* What if the official blocks a follower
entirely?

* Does it matter if the official solely created
and managed the social media account?

* What about the public official’s speech
rights as a private citizen?

® Does it make a difference if the official is
posting personal or work-related content

or some combination thereof?

This was the subject of the U.S. Supreme
Court’s 2024 opinion in Lindke v. Freed,'
which took on the task of sifting through
conflicting lower court decisions on the is-
sue of public officials and social media in an
effort to create a uniform standard. Did the
Court succeed? This article explores Lind-
ke and offers guidance to public officials on
how to navigate their use of social media.

The Murky Line Between
State and Private Action
It all began back in 2008, when college
student James Freed created a private Face-
book account that he shared only with his
“friends.” After he neared the platform’s
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5,000-friend limit, he converted his profile
to a public page, which enabled anyone to
see and comment on his posts.?

In 2014, Freed was appointed city man-
ager of Port Huron, Michigan, and he up-
dated his Facebook profile to reflect this.
He posted frequently, mostly about his per-
sonal life (i.e., photos of his daughter), but
he also posted information related to his job
(i.c., fire, water and housing issues).?

At times he solicited public feedback,
which resulted in frequent comments—
some nice, some not so nice. He often re-
plied to comments and occasionally deleted
those that he thought to be “derogatory”
or “stupid.”

One such commenter, Kevin Lindke,
was unhappy with the city’s approach to

www.azbar.org/AZAttorney

the pandemic and criticized its response as
“abysmal.” Lindke opined that “the city de-
serves better.” Freed initially deleted Lind-
ke’s comments but then later blocked him.*
Lindke was none too pleased and sued
Freed in federal court, alleging that he had
violated his First Amendment rights. Lindke
alleged Freed’s Facebook page was a public
forum and that Freed engaged in impermis-
sible viewpoint discrimination by deleting
unfavorable comments and blocking the
people who made them. In the non-social
media context, this would be akin to a city
council allowing only favorable speakers to
address the council at a public meeting.®
Freed insisted he acted in his private
capacity and therefore exercised his own
speech rights in deleting the comments.

This would be akin to asking an obnoxious
guest to leave your house party.

The district court sided with Freed, con-
cluding that he managed his Facebook page
in his private capacity and therefore there
was no state action implicating the First
Amendment.®

Conflicting Court Tests
The Supreme Court had to wrestle with
lower court decisions that fashioned differ-
ent tests to distinguish public and private
speech in the social media context.

In Lindke, the Sixth Circuit applied a test
that distinguished personal conduct from
official conduct on social media by asking
whether the official was performing an ac-
tual or apparent duty of his office or if he
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could not have behaved as he did
“without the authority of his office.” Ap-
plying this precedent, the court held that
an official’s activity is state action if state
law requires an officecholder to maintain a
social media account, the official uses state
resources or government staft to run the ac-
count, or the account belongs to an office,
rather than an individual officeholder.”

The Second and Ninth Circuit approach
to this question focused less on the connec-
tion between the official’s authority and the

Courts fashioned
different tests to
distinguish public

and private speech
in the social
media context.
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account, and more on whether the account’s
appearance and content look official. Thus,
under this approach, it would be possible
for a public official operating a private social
media account to become state action if the
official identifies themselves as such and the
reader believes the account to be official.®

The Court granted certiorari to resolve
the Circuit split about how to identify state
action in the context of public officials using
social media.’

When Speech Becomes
State Action
Justice Barrett observed the challenge of
determining when a public official’s social
media becomes state action because, “While
public officials can act on behalf of the State,
they are also private citizens with their own
constitutional rights,” which they do not
relinquish when they become public offi-
cials.'® Thus, determining when the official’s
social media posts cross the line can be a dif-
ficult endeavor.

After careful analysis of the question, the
Court unanimously settled on the follow-
ing test: “When a government official posts

about job-related topics on social media ...
such speech is attributable to the State only
if the official (1) possessed actual authority
to speak on the State’s behalf, and (2) pur-
ported to exercise that authority when he
spoke on social media.”** The Court noted
that this determination “can require a close
look,” which involves a fact-intensive inqui-
ry in which the post’s content and function
are the most important considerations.'?

With regard to whether the official pos-
sesses the authority of the state, the Court
emphasized that there must be a tie between
the official’s authority and “the gravamen of
the plaintiff’s complaint.”*? If the public of-
ficial posts about a topic that is not within
the official’s bailiwick, then the State cannot
be held responsible for the specific conduct
at issue."*

As an example, the Court observed that
if a city manager posted a list of local restau-
rants with health-code violations, then such
conduct could not be traceable to any state
authority if public health was not the city
manager’s responsibility.'®

Importantly, while state law can explic-
itly authorize an official to speak on its be-
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half] such authority also may exist in the ab-
sence of written law. The Court noted that
Freed’s social media could be state action if
prior city managers had purported to speak
for the city for such a long period of time
that the manager’s power to do so has be-
come “permanent and well settled.”'® Thus,
a deeper factual inquiry will be required on
remand to determine in future cases wheth-
er there is a tradition of speaking for the
state without express authority. Indeed, this
could be the next frontier in future cases lit-
igating this question.

The next inquiry is whether the official
purported to use the state authority they
possessed when making the social media
post. The Court held that “if the public em-
ployee does not use his speech in furtherance
of his official responsibilities, he is speaking
in his own voice.”” Here the Court noted
that a label indicating the social media ac-
count is a “personal page” or disclaimer that
“the views expressed are strictly my own,”
would entitle the account to a “heavy pre-
sumption” that all the posts are personal and
rebuttable only with significant evidence in-
dicating the post is official.'®
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In Lindke, the Court remanded the case
back to the Sixth Circuit for further pro-
ceedings to apply the test fashioned by the
Court.” The Court also vacated the Ninth
Circuit’s decision in O’Connor-Ratcliff ».
Garnier® and remanded that case back to
the Ninth Circuit to review it in a manner
consistent with Lindke.

On remand, the district court must
take a closer look at the facts surrounding
Freed’s social media posts to determine if he
possessed actual authority to speak on the
State’s behalf, and if so, whether he purport-
ed to exercise that authority when he spoke
on social media.

Tips for Public Officials

Using Social Media

Although we will have to await the final
determination in Lindke there are a few
takeaways from the Court’s opinion that
public officials may want to consider with
respect to their social media accounts to
help avoid litigation on whether the account
is state action or private conduct.

1. Keep it personal. In Lindke, the

If the public
official posts
about a topic not in

their bailiwick, the
State can’t be held
responsible.

Court held, “An official cannot insulate
government business from scrutiny by
conducting it on a personal page”?! but
noted the “distinction between pri-
vate conduct and state action turns on
substance, not labels.”?* Thus, simply
labeling the account “personal” may
not cut it. If you want to help avoid
any question about whether your social
media account is personal, then simply
keep the account personal. In other
words, don’t post about anything related
to your official duties.
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. Label your account personal. As noted

above, a label alone may not be enough.
However, the Court did say in Lindke
that if the official’s account is labeled as
their “personal page” or includes a dis-
claimer such as “the views expressed are
strictly my own,” the public official will
be entitled to a heavy (though rebutta-
ble) presumption that all the posts on
the official’s page are personal.”® Thus, if
your account is intended to be personal,
label and disclaim it as such.

. Stay off topic. If you still insist on post-

ing about public matters on your per-
sonal page, then only post about matters
outside your official duties. As noted,
the Court observed in Lindke that if the
public official posts about a topic that

is not within their bailiwick, then the
State cannot be held responsible for the
specific conduct at issue.**

. Keep official business on official

accounts. The city manager in Lindke
invited scrutiny of his social media
account by mixing personal posts with
those related to his job. Thus, the more
you post about your job, even if infor-
mational only, the more likely someone
will interpret the posts as official and
raise First Amendment issues. To guard
against this, only post office-related
information to your official account
and treat the account as a public forum.
That means no deleting comments or
blocking users.

. Refrain from using personal accounts

for any public business. Even with a
personal account, you may on occa-
sion be tempted to use the account
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for official purposes, albeit on a limited
basis. For example, the Court referenced
a hypothetical where an official desig-
nates space on his nominally personal
page as the official channel for receiving
comments on a proposed regulation.

In this hypothetical, the post arguably
becomes public because the power to
conduct notice-and-comment rulemak-
ing is a governmental function.?® Thus,
as noted above, consider keeping any
official-related subject matter outside of
personal social media accounts.

Social media
has brought public
officials closer

to the public than
ever—and that can
be a good thing.

. Don’t use public resources — ever.

In addition to raising questions about
whether the social media account
involves state action when personal and
official related topics are posted, Arizona
law prohibits the use of public resources
for private purposes.?® Thus, public
resources should be used only for official
public accounts, which in turn should
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not block users or delete comments.
7. Deleting comments is better than
blocking followers. Justice Bar-
rett observed that the nature of the
technology matters to the state-action
analysis.”” Thus, when a public official
deletes a user’s comment, the speech
issue relates only to that particular
post. But if the official blocks the user,
the user is prevented from viewing all
the official’s posts. This exposes the
official to greater potential liability.
The bottom line is that if you insist on
mixing personal and official matters in
your social media postings, deleting
comments directed at personal posts is
less risky than blocking the person from
viewing all postings.

The Ninth Circuit aptly observed in
Garnier, “Today, social media websites like
Facebook and Twitter [now referred to
as X] are, for many, ‘the principal sources
for knowing current events, checking ads
for employment, speaking and listening
in the modern public square, and other-
wise exploring the vast realms of human
thought and knowledge.”?® Despite the
First Amendment issues discussed here, it’s
beyond debate that the internet and social
media have brought public officials closer
to the public than ever before—and that
can be a good thing.
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courts, we are getting close to striking the
right balance between public conduct and
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arate to help remove any doubr. Ei
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