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BAR COMMUNITY
board of governors        lawyer regulation        people

BOARD OF GOVERNORS JANUARY MEETING REVIEW

The public meeting of the State Bar of Ari-
zona’s Board of Governors was held Jan-
uary 26, 2018, in Phoenix, Arizona, at the 
State Bar offices.

3 President Alex Vakula called the 
board meeting to order at 8:35 
a.m. 

3 Call to the Public—President 
Vakula made a Call to the Public. 
Mr. Jack Levine was the only 
guest present who requested, and 
was granted, time to address the 
board.

3 President’s Report—Alex 
Vakula:
3 Announced that Pouria Pakne-

jad submitted his resignation, 
effective February 1, 2018; he 
is moving to California to be 
closer to family. Presented Mr. 
Paknejad with a memento and 
the board thanked him for his 
service to the Bar.

3 Attended the Arizona Judicial 

Council (AJC) meeting, which 
had a very aggressive agenda 
that handled 10 substantive 
items.

3 Convention planning going 
well

3 Bylaws Review Working Group 
held its first meeting

3 Fred T. Korematsu Recogni-
tion—President Vakula turned 
it over to Lisa Loo, Immediate 
Past President, who spoke about 
the national movement in a 
number of states to recognize 
Fred Korematsu, an American 
civil rights activist who objected 
to the internment of Japanese 
Americans during World War 
II via Executive Order 9066, 
which authorized the removal of 
individuals of Japanese ancestry 
living on the West Coast from 
their homes and their mandatory 
imprisonment in internment 
camps. Korematsu instead 

challenged the order. The legality 
of the internment order was 
upheld by the Supreme Court 
and has never been explicitly 
overturned.

     Mr. Korematsu received the 
Presidential Award of Freedom. 
On Tuesday, January 30, the 
Asian American Community 
celebrated his birthday and the 
Fred Korematsu Day of Civil Lib-
erties and the Constitution, first 
observed in 2011 on his 92nd 
birthday. The Fred T. Korematsu 
Institute was founded in 2009 to 
carry on Korematsu’s legacy as a 
civil rights advocate by educating 
and advocating for civil liberties 
for all communities.

3 Uniform Law Commission—
Hon. Sam Thumma and attorney 
Tim Berg:
3 The Commission drafts non-

partisan legislation that brings 
clarity to state statutory law 

mostly in the areas of business 
and family law.

3 The Study Committee 
researches a subject matter and 
recommends whether drafting 
should be undertaken. The 
Drafting Committee under-
takes drafting a specific uniform 
or model act for consideration. 
Product could take up to three 
years.

3 Recent accomplishments: LLC 
Act, Registration of Virtual 
Currency Act and Model Veter-
ans’ Treatment Court Act

3 Study Committee consider-
ing: adverse possession; data 
breaches; electronic registry for 
electronic mortgage notes; tort 
law re drones; Tribal Probate 
Code; criminal trial records 
accuracy, and more.

3 Communications/Government 
Relations Division—Legislative 
Report—Janna Day, Lobbyist, 
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and Rick DeBruhl
3 Requested ratification on 

work being done to oppose 
HB2119, which is the same bill 
that was run last year and the 
Bar opposed it.

3 Motion: Dee-Dee Samet 
moved, Pouria Paknejad sec-
onded and the motion carried 
unanimously to continue to 
oppose HB2119 at the Legisla-
ture.

3 Reviewed the hearing before 
the House Judiciary Commit-
tee on HB2119 that would 
bifurcate the Bar. Bill passed 
out of Committee and was sent 
to the Rules Committee, with 
no hearing scheduled to date. 
Bills must be out of Commit-
tees by February 12. 

3 Discussion regarding the 
Supreme Court’s survey that it 
sent to membership.

3 Dave Byers reminded the board 
that the survey was an infor-
mation-gathering tool from 
the Court. He shared that the 
Arizona Judicial Council has 
opposed HB2119.

3 Two proactive Bar bills:
3 HB1353 modernizing the 

Limited Liability Corporation 
Statutes – Business Law Sec-
tion worked on the proposal 
for six years

3 SB1204 Probate and Trust 
Law Section’s Bill; waiting for 
a hearing in the House

3 Senator Bob Worsley is spon-
soring both of these bills.

3 Appointments Committee—
Chair Jessica Sanchez: 
Board of Legal Specialization 
(BLS)
3 Pursuant to recent changes to 

Ariz.r.S.Ct. 32(d) and Rule 
44 governing the BLS, the 
State Bar Board of Governors 
now sends nominations to the 
Court and the Court makes the 
appointments. The Appoint-
ments Committee recom-
mended four candidates to fill 
an unexpired term of a public 
member: Robert J. Denison, 
Tucson (ranked first among 
candidates) followed by (in 
no particular order) Kimberly 
Heldt of Mesa, Abe W. Lai of 

Tucson, and Chris Pfund of 
Phoenix. The board concurred 
with the committee’s recom-
mendations and voted unan-
imously to forward the four 
nominations as indicated to the 
Supreme Court for its consider-
ation and ultimate appointment 
to fill the BLS public member 
vacancy.

   Board of Governors, District 
5 Seat: 
3 Interviewed the four finalists 

recommended by the Appoint-
ments Committee:
3 Sandra Bensley, Waterfall 

Economidis
3 Michael Crawford, Mesch 

Clark & Rothschild PC
3 Doreen McPaul, Pascua 

Yaqui Tribe
3 James Susa, DiConcini 

McDonald Yetwin & Lacy 
PC

3 Motion: Benjamin Taylor 
moved, Jessica Sanchez sec-
onded and the motion to go 
into Executive Session at 10:50 
a.m. to discuss the candidates 
carried unanimously. All staff 

left the room with the excep-
tion of CEO John Phelps and 
General Counsel Lisa Panahi.

3 Returned from Executive 
Session at 11:10 a.m. where 
the Board proceeded to vote by 
secret ballot. Board Secre-
tary–Treasurer Lori Higuera 
counted the votes along with 
Ms. Panahi and Mr. Phelps.

3 President Vakula announced 
that Doreen McPaul had been 
appointed to the fill the District 
5 seat on the Board of Gover-
nors.

3 The board was provided with 
the names of the Supreme 
Court’s appointments to its 
Committee on Character and 
Fitness and its Committee on 
Examinations, thus completing 
the process the Appointments 
Committee had undertaken 
to provide recommendations 
to the board, which submitted 
nominations to the Court last 
Fall.

3 Judicial Nominating Commis-
sion Appointments Process—
John Phelps:
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3 The Appointments Committee 
was created in 1988. Techni-
cal changes to the Guidelines 
included removal of term limits 
for the Bar’s five ABA Dele-
gates that the board previously 
approved.

3 The State Bar has two consti-
tutional mandates: providing 
Arizona’s governor with nom-
inations to the Appellate and 
Trial Courts Judicial Nominat-
ing Commissions (JNCs)

3 Executive Council asked staff 
to prepare draft policy changes 
for the board’s consideration.

3 John Phelps offered a draft 
for review by the board that 
included identifying specific 
criteria for nominees as well as 
policy for sending nominees to 
Governor’s Office.

3 Suggested candidate criteria 
proposed included: 
legal (or trial) experience 
other relevant experience
diversity criteria
family court experience

3 Jim Smith favored creating a 
board committee that would 

handle the recruitment and 
screening of the JNC candi-
dates and making recommen-
dations to the full board.

3 Staff was directed to take into 
account board discussion and 
provide multiple options for 
consideration at the next board 
meeting.

3 Consent Agenda:
3 Approval of Dec. 8, 2017, 

board meeting minutes
3 Approval of Resignations in 

Good Standing
3 Approval of Reinstatements 

of Members Suspended for 
Non-Compliance with: MCLE 
Requirements, Rule 45, 
Arizr.S.Ct.; Annual Mem-
bership Dues and/or Trust 
Account Compliance (Rule 
32(c)(10) and/or Rule 43, 
Ariz.r.S.Ct.); Dues and/or 
late=fees waiver requests.

3 MCLE Suspension List 
updated Jan. 26, 2018

3 President Vakula asked if there 
was anything to come off the 
Consent Agenda.

3 A request was made to pull the 

December 8 board minutes.
3 Motion: After discussion and 

clarification of the board’s 
previous vote on the matter, 
Tyler Carrell moved, Jeff 
Willis seconded and the motion 
carried unanimously to amend 
the December 8 minutes on 
page 3648 to reflect that the 
ArizonA Attorney editoriAl 
BoArd would be appointed by 
the president.

3 Motion: Tyler Carrell moved, 
Paul Senseman seconded and 
the motion carried unani-
mously to approve the Consent 
Agenda as amended.

3 Convention 2018 – Silent  
Auction Charity Selection—
John Phelps and Lisa Deane:
3 Two responses were received to 

the RFP sent out to law-related 
charities to host a silent auction 
at the Convention:
3 Defenders of Children
3 Kingman Aid for Abused 

People
3 The board discussed both 

groups.
3 Motion: Dee-Dee Samet 

moved, Brian Furuya sec-
onded and the motion carried 
unanimously to select King-
man Aid for Abused People 
as the 2018 Silent Auction 
Charity at the upcoming 
Convention.

3 Finance and Audit Commit-
tee—Brian Furuya and Kathy 
Gerhart:
3 Draft December Financials 

presented. The year-end audit 
surplus estimated at $800,000

3 Audit scheduled to begin the 
week of February 19.

3 Reviewed two engagement 
letters from Eide Bailly to 
audit the consolidated financial 
statements of the State Bar of 
Arizona and Client Protection 
Fund.

3 Motion: John Gordon moved, 
Jeffrey Willis seconded and the 
motion carried unanimously to 
approve the proposed Public 
Records Fee Schedule.

3 Tyler Carrell mentioned dis-
cussion at the F&A Committee 
meeting regarding members 
who are active military and 

BOARD OF GOVERNORS
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recommended that the Bar 
determine how many members 
are in that category and to 
consider a dues waiver for those 
members. Staff was asked to 
look into this and report back 
to the board.

3 Legal Force Litigation 
Update—Lisa Panahi and John 
Phelps:
3 In late December a lawsuit 

was filed against the Arizona, 
California and Texas State Bars, 
along with LegalZoom and the 
U.S. Patent and Trademark 
Office (USPTO), by attor-
ney-run Legal Force, an online 
patent preparation company.

3 The suit was filed and is pend-
ing in the Northern District of 
California.

3 Complaint alleges that it was 
brought to “expose willful and 
systematic acts of unauthorized 
practice of law,” and unfair 
competition by LegalZoon 
with respect to the preparation 
and filing of trademark applica-
tions before the USPTO.

3 Two counts against the Bar 

allege:
3 Arizona’s ethical rules pro-

hibit Plaintiff from operating 
as a trademark filing service 
similar to LegalZoom (which 
is not a law firm) and

3 State Bar has engaged in the 
unreasonable restraint of 
trade by failing to enforce 
unauthorized practice of 
law (UPL) rules against 
LegalZoom.

3 Arizona Bar has retained Dan 
Goldfine and his team at Lewis 
Roca Rothgerber Christie

3 Filed a Stipulated Extension 
to Respond to Complaint by 
February 20, 2018.

3 Arizona Supreme Court—Dave 
Byers:
3 Referenced Chief Justice 

Bales’ letters to House Speaker 
Mesnard and Senate President 
Yarbrough, which predate 
the filing of HB2119, which 
addressed issues the Legislature 
has articulated about the State 
Bar.

3 Noted Chief Justice Bales’ 
email to the membership along 

with the Court’s survey, which 
garnered a high response 
rate, with 1,550 comments 
provided. WestGroup Research 
hired to handle the survey as 
the Court does not have the 
resources to do so. Informa-
tion to be compiled in about 
three weeks and shared with 
the board for future discussion.

3 CEO/ED Report—John Phelps: 
Recognized:
3 Employee of the Quarter—

Octavius Garrett, Accountant 
II, took on additional duties 
related to annual budget 
preparation, dues processing, 
cash receipts and accounts 
payable and increased his role 
in managing capital project 
procurement.

3 Employee of the Year—Roberta 
Tepper, Lawyer Assistance 
Programs Director, directed 
several special projects including 
drafting the Bar’s new Public 
Meetings and Public Records 
Policies and training staff on the 
new procedures.

3 Carol Lloyd, Business Analyst, 

was remembered and honored 
with a Celebration of Life 
ceremony.

3 John Furlong, former General 
Counsel/Deputy Director, 
continues his recovery from 
a stroke. John Phelps, John 
Furlong and John Stookey of 
Osborn Maledon, also a stroke 
survivor, met recently and it 
was a great opportunity to 
share experiences.

  Summarized:
3 Petition to Adopt New Rule 

42.1, Ariz.r.S.Ct., is currently 
out for review and comment. 
This Petition would have a 
Supreme Court Committee 
issue Formal Opinions regard-
ing ethics, UPL, and profes-
sionalism, entertaining public 
comment on said drafts. 

3 R-18-0014, Petition to Amend 
Rules 32, 46-49, 53, 55-58, 
and 60-63, Ariz.r.S.Ct. Out-
lined the many changes that 
would be advanced when these 
Rule changes go into effect 
including having the Court 
approve the hiring of discipline 

BOARD OF GOVERNORS
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counsel made by the Bar’s 
CEO.

3 The Public Service Center is 
fully staffed. All technology 
issues have now been worked 
out. Launching March 21. All 
attorneys will be asked to update 
their profiles. All profiles will be 
free of charge (previous $39/
year fee). A presentation on the 
PSC platform will be given to the 
Board at its February meeting.

  The Bar’s growing involvement 
in legal services include:
3 Veterans Stand Down, January 

25 and 26
3 Arizona Chapter of Corporate 

Counsel and probate attorneys – 
providing free meeting space for 
mediations at the Bar’s offices

3 Wills For Heroes – providing 
tech support

3 IMail Update—Rick DeBruhl:
3 Approximately 1,192 members 

were using azbar.org as their 
primary email address; that 
number has now dropped by 
33 percent.

3 With resources/instructions 

provided by the Bar, members 
have not experienced any tech-
nological problems in switch-
ing to a new email address.

3 Arizona Judicial Council:
3 Tax Credit flyer in materials; 

option available until April 15
3 Rules Cycle Snapshot Report:
3 Provides detail on all the Rules 

filed during the 2017 cycle.
3 Guest Decorum:
3 Asked staff to draft guidelines 

to present to guests at the 
Board meetings regarding their 
decorum, guest seating, where 
they may leave materials for the 
Board’s information, etc.

3 Adjournment – 1:08 p.m.
3 Obituaries
   To honor our members who 

have passed, a webpage has been 
created and is posted at www.
azbar.org/NewsEvents/ 
InMemoriam.

3 Meeting Schedule—The full 
schedule is posted on the Bar’s 
website: www.azbar.org/about 
us/leadership/boardofgovernors/ 
meetingschedule/

BOARD OF GOVERNORS LAWYER REGULATION

REINSTATED ATTORNEYS
JENNIFER MELISSA BROWN
Bar No. 023602; File Nos. 16-2347, 16-
3566
PDJ No. 2017-9066
By final judgment and order dated 
Nov. 29, 2017, Jennifer Melissa 
Brown, Tempe, Ariz., was sus-
pended for a period of two years 
and ordered to pay $1,400 in res-
titution to a former client. Ms. 
Brown abandoned two clients, 
failed to respond to the State Bar’s 
requests for information, and failed 
to answer the State Bar’s formal 
complaint. Judgment was entered 
against her by default. Ms. Brown 
was assessed the costs of the disci-
plinary proceedings in the sum of 
$2,000.

Aggravating factors: pattern of 
misconduct, obstruction of the dis-
ciplinary proceeding, vulnerability 
of the victim, and indifference to 
making restitution.

Mitigating factors: absence of a 
selfish motive.

Ms. Brown violated Rule 42, 
Ariz.r.S.Ct., ERs 1.3, 1.4, 1.5, 

1.16, 3.2, 8.1(b), and 8.4(d); and 
Rule 54(d), Ariz.r.S.Ct.

CRISS E. CANDELARIA
Bar No. 010179; File Nos. 16-3338, 17-
0943
PDJ No. 2017-9110
By final judgment and order dated 
Jan. 17, 2018, the presiding disci-
plinary judge accepted an agree-
ment for discipline by consent 
by which Criss Candelaria, Con-
cho, Ariz., was reprimanded and 
placed on probation for two years. 
As terms of probation Mr. Can-
delaria shall participate in the Law 
Office Management Assistance 
Program (LOMAP) and utilize a 
practice monitor. Mr. Candelaria 
was assessed disciplinary costs of 
$1,200.

In Count One, Mr. Candelaria 
failed to respond to a motion for 
summary judgment and failed to 
request additional time to respond. 
The court granted the motion and 
Mr. Candelaria failed to timely 
inform his client that the motion 
was granted. Mr. Candelaria moved 
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PEOPLE, PLACES, HONORS & AWARDS

Kathryn Hackett King joined the 
labor and employment law bou-
tique firm BurnsBarton, Phoenix, 
as a partner. She most recently 
served as the Governor’s Deputy 
General Counsel.

Matthew Meaker joined Sundt 
Construction, Inc., Tempe, as 

senior corporate counsel. He also 
chairs the State Bar of Arizona Con-
struction Law Section, serves on the 
board of directors of the Construc-
tion Financial Management Associ-
ation and, in 2015, was a “Top 20 
Under 40” honoree by Engineering 
News-Record Southwest.

Charitie Hartsig joined Carpenter 
Hazlewood Delgado & Bolen, 
Tempe. She is a contributing author 
of the Arizona Employment Law 
Handbook.

Stephanie Fierro joined Jaburg 
Wilk, Phoenix, as a partner in its 
business law group. She is active in 
the community as a former Hospice 
of the Valley committee member, 

alumni mentor and was found-
ing member of MindingHerBiz, a 
woman-owned business advisory 
council.

Construction attorney Brian Fla-
herty joined Sacks Tierney, Scott-
sdale. He focuses his practice on 
construction litigation, contractor 
licensing, commercial litigation, and 
insurance coverage disputes.

Theresa Dwyer, a director in Fenne-
more Craig’s Phoenix office, was 
elected chair of the board of The 
Herberger Theater, a Phoenix per-
formance venue and arts incubator. 

KING

HARTSIG

FLAHERTY

MEAKER

HONORS AND 
                     AWARDS

information to severe injury victims 
and their families. Mr. Thrasher 
believed the individual would place 
him on a client referral list and that 
his referral fee payments were per-
missible charitable donations under 
ER 5.4(a)(4).

The presumptive sanction under 
the ABA Standards for Imposing 
Lawyer Sanctions is suspension. 
Aggravating factors were: dishonest 
or selfish motive, and substantial 
experience in the practice of law. 
Mitigating factors were: absence of 
prior disciplinary record, full and 
free disclosure to disciplinary board 
or cooperative attitude toward pro-
ceedings, character and reputation, 
and remorse. The parties agreed, 
and the presiding disciplinary judge 
concurred, that the preponderance 
of mitigating factors over aggravat-
ing factors justified a reduction of 
the presumptive sanction to a repri-
mand with probation.

Mr. Thrasher violated Rule 42, 
Ariz.r.S.Ct., ERs 1.6 (confidential-
ity), 5.4 (professional independence 
of a lawyer), and 7.2 (advertising).

LAWYER 
        REGULATION
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PEOPLE

Lawrence Robertson, Jr., Of Counsel at 
MungerChadwick, Phoenix, was nominated by 
the Governor and confirmed by the Arizona Sen-
ate to serve as a member of the Arizona Power 
Authority Commission. The commission over-
sees the acquisition, allocation and use of Arizo-
na’s share of hydroelectricity generated at the 
Hoover Dam.

Ronda Fisk, a partner at Osborn Maledon, 
Phoenix, was appointed by the Governor as 
a judge on the Maricopa County Superior 
Court. Her achievements as an attorney have 
been recognized in Benchmark Top 250 Women 
in Litigation every year since 2012. She also has 
been recognized by The Best Lawyers in America, 
Commercial Litigation, from 2013-2017. 

Arizona Assistant Attorney General Scott Blake 
was awarded Felony Prosecutor of the Year– 
Large Jurisdiction by the Arizona Prosecut-
ing Attorneys’ Advisory Council at the 2017 
APAAC Annual Prosecutor Conference.

The State Bar 2017 Public Lawyer Section 
Award recipients were: Bruce Washburn – Dis-
tinguished Public Lawyer Award; Cliff Frey – 
Public Lawyer Career Achievement Award; and 
Hon. C. Steven McMurry – Justice Michael D. 
Ryan Award for Judicial Excellence.

Polsinelli, Phoenix, shareholder Melissa Ho was 
selected by the U.S. Commission on Civil Rights 
to serve a four-year term on the Arizona State 
Advisory Committee. She provides advice and 
recommendations to the Commission about alle-
gations of voting rights deprivations; race, color, 
religion, sexual orientation, age, disability, and 
national origin discrimination; and denials of 
equal protection of the laws.

Keri Lazarus Silvyn, owner and founding part-
ner at Lazarus Silvyn & Bangs, Phoenix, was ap-
pointed by the Governor to the Arizona State 
Land Department Board of Appeals. The board 
has five members selected by the Governor and 
confirmed by the Senate for six-year terms. She 
represents the First District, consisting of Pima, 
Santa Cruz, Graham and Greenlee Counties.

Gust Rosenfeld, Phoenix, announced that Tim 
Stratton was appointed as a member of the Na-

FISK

SILVYN

STRATTON

ROBERTSON HO
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term. Due process requires the prosecutor to 
instruct the jury in the clarified and expanded 
manner as the Arizona Supreme Court mandated 
in State v. Thompson, 204 Ariz. 471 (2003), 
which addressed how juries are instructed about 
proof of “actual reflection” that would provide 
a meaningful distinction between first- and sec-
ond-degree murder. Thompson spoke to the use 
of jury instructions, and the court now extended 
that principle to grand jury instructions. 
Remanded to determine whether the prosecutor 
did so. Dominguez v. Hon. Foster/State, 1 CA-SA 
17-0284, 1/25/18.

COURT OF APPEALS SPECIAL ACTION MATTERS
 A superior court’s order prohibiting news 

media from publishing the lead prosecutor’s 
name in media coverage of a death penalty 
trial is an impermissible prior restraint. A 
prior restraint on future speech and publication is 
“the least tolerable infringement on First Amend-
ment rights” and must overcome a “heavy pre-
sumption against its constitutional validity.” In 
deciding a challenge to a prior restraint, courts 
evaluate (1) the nature and extent of the harm 
sought to be avoided; (2) whether less restrictive 
measures would protect against the harm; and (3) 
whether the restraint would operate to prevent 
the harm. A court’s order prohibiting publication 
of the lead prosecutor’s name in coverage of a 
prominent death penalty trial does not overcome 
the presumption of unconstitutionality because 
(1) the harm—a risk that jurors in a different case 
where the prosecutor is the victim would learn 
that the victim is a prosecutor in a prominent cap-
ital case—is too speculative, (2) alternative mea-
sures, such as jury instructions, are available, and 
(3) the prior restraint would have minimal impact 
because the prosecutor’s name is already associ-
ated with the capital case. Phoenix Newspapers v. 
Allen, 1 CA-SA 17-0286, 1/23/18. 

* indicates a dissent. 

APPELLATE HIGHLIGHTS
—continued from p. 65

RECENTLY DECEASED
John Hakon Anderson, San Clemente, Calif. 
Frank J. Bogacz, Scottsdale
Donnelly A. Dybus, Tucson
Michael L. Foudy, Tucson
Russell E. Jones, Tucson 
Theodore Matz, Phoenix
Hamilton E. McRae, Phoenix
John M. Quigley, Tucson 
Ned Rowan, Glendale, Ariz.

tional Association of Bond Lawyers Nomi-
nating Committee. He focuses his practice on 
public finance and Section 103 tax law.


