
“level the playing field” among electoral
candidates. This holding, not to mention
the doctrine of res judicata, stands firmly
and implacably against reviving Arizona’s
matching funds system.

—Nick Dranias
Goldwater Institute Constitutional 

Policy Director
Note: Nick Dranias led the Goldwater

Institute’s successful challenge to Arizona’s
clean elections law before the U.S. 

Supreme Court.

OUTRAGE WAXES, WANES
Rodger Golston’s recent letter to the edi-
tor decried the inclusion of Marianne
Jennings’ “Twelve Angry Men” column in
ARIZONA ATTORNEY (Nov. 2011).
According to Golston (“Soundoff,” Jan.
2012), who notes that he checks the mag-
azine thoroughly, he has never seen such a
political piece included in the magazine,
and is “very disappointed” as a result.

May I ask, where was Mr. Golston when
Roxanne Bacon’s liberal, pro-Obama, pro-
illegal-immigrant columns appeared month
after month in ARIZONA ATTORNEY?
Golston’s indignation apparently is trig-
gered only by the inclusion of conservative
national political views in the magazine.

—Terry Jennings
Mesa, Ariz.

JUSTICE STARTS AT HOME
I find it curious that President Kanefield (“President’s Message,” Nov.
2011) refers to lawyers’ moral and ethical obligation to use our status
to achieve justice that is equal and available to all when the State Bar
Board of Governors has withdrawn their request to update our ethical

rules to do just that, because a small group of
lawyers claims their religious beliefs give them a
right to discriminate against others.

A petition to amend ER 8.4, Rule 32, was sub-
mitted in June of 2010 to provide in the enforce-
able Rule what is already in the Comment—that
lawyers should not discriminate against their
clients who have historically faced discrimination
because it is prejudicial to the administration of
justice. Comments were filed late by a group
claiming the right to discriminate, and the Bar first
asked the Supreme Court to extend the comment
time so those comments could be included and
now has withdrawn the petition to amend the rule.

Shame on the Bar. Practice what you preach.
—Dianne Post

ELECTORAL BURDENS DECRIED
Contrary to Mr. Spencer’s article (“Clean Elections Solutions: Finding
‘Goldilocks’ After Arizona Free Enterprise,” Jan. 2012), Arizona’s sys-
tem is not dead merely because campaign expenditures triggered the
distribution of government money to candidates competing with citi-
zen-financed candidates. Arizona’s system is dead because it burdened
the freedom to make campaign expenditures and contributions pri-
marily to equalize electoral opportunities. Arizona Free Enterprise’s
core holding is that the government can never justify burdening any-
one’s First Amendment rights under any level of scrutiny in order to
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BY ANDREW SPENCER

CLEAN
ELECTIONS
SOLUTIONS

Finding “Goldilocks” After Arizona Free Enterprise

In July 2011, the U.S. Supreme Court decided Arizona Free
Enterprise Club’s Freedom Club PAC v. Bennett, a decision that struck down an impor-
tant provision in Arizona’s campaign finance laws.1 The regulation at issue was the
“matching funds” provision of the Arizona Citizens Clean Elections Act.

Under “clean elections,” candidates for state office who participated could, after col-
lecting some number of $5 qualifying contributions from within their districts, run their
campaigns entirely on public funds without the need for any additional fundraising.2 If
outspent by non-participating candidates, they would receive additional money, ensur-
ing that every time their traditionally funded opponents used money to reach out to
voters, they were guaranteed a response.3 With those “matching funds,” candidates
without access to personal wealth or networks of contributors could enter politics on a
playing field that was level with those who had such access to money. With participating
and non-participating candidates funded equally, even candidates who could compete by
raising funds or spending their own money had every incentive to participate, as well.

Without the matching funds provision, drafters believed, the amount provided to
participating candidates may be too low to garner significant participation. Arizona
could raise the amount of the public funds given to participating candidates, but doing
so risks bankrupting the Clean Elections fund. The solution decided on was matching
funds, which allowed Arizona to subsidize at the “Goldilocks” amount: neither too
much nor too little to accomplish the goals of public financing.

This article explains that Arizona still has options available to find this “Goldilocks
solution”—even without matching funds.

ANDREW SPENCER is a J.D. Candidate, 2012, at the
University of Arizona James E. Rogers College of Law.

The author is deeply grateful to Dean Toni Massaro,
who originally suggested submitting an article 

to ARIZONA ATTORNEY and provided helpful feedback
throughout the writing process.
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ARIZONA ATTORNEY is proud to provide a forum for members to voice their opinions. Letters
should pertain to recent articles, columns or letters to the editor, though letters of more general
interest will be considered. Please limit letters to 300 words. Unsigned letters are not published.
All letters are subject to editing. Send letters to arizona.attorney@azbar.org.
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I’ll live a better life if I never hear another lawyer joke.
I’m sure many others feel the same way. Although I don’t hear them
as often as I used to, they’re still out there, and the Internet has cre-
ated a broader forum for them to be told. These jokes perpetuate a
negative and unfortunate perception of lawyers.

The fact that we’re often called to service when conflict arises cer-
tainly contributes to the negative perception. Conflict means some-
one is unhappy with the position a lawyer
is advocating. Although this is regrettable,
I believe public perception about lawyers
can be changed, but it will take the time
and effort of the State Bar and its mem-
bers.

One issue that contributes to the per-
ception of lawyers is the inability of some
to separate the views of lawyers from the
views of their clients. As a lawyer who rep-
resents elected officials and political
clients, I have experienced this firsthand.

I recently spoke about this topic at the
State Bar of Arizona’s annual CLE by the
Sea conference. During my presentation, I
recalled the story of Paul Clement, the for-
mer U.S. Solicitor General under President
Bush, who left his national law firm after
the firm asked him to drop a political client. The client was the
Republican Leadership in the U.S. House of Representatives, and the
case involved defending the Defense of Marriage Act.

According to press accounts, the firm was pressured to drop the
client by groups who support same-sex marriage and oppose the

Defense of Marriage Act. When told the news by firm man-
agement, Paul Clement abruptly resigned, joined another
firm and kept the client. The management at his former firm
was likely concerned about the political environment sur-
rounding the case rather than the actual merits.

Given the defined role of a lawyer when representing a
client, the political factor should not have been a considera-
tion of the firm in deciding to drop the client. In fact, this
decision and the publicity surrounding it may have helped
fuel the negative perception of lawyers by suggesting that
the collective views of a law firm and its attorneys are always
reflective of their clients, which ER 1.2(b) tells us should
not factor into our representation of a client, whether it’s
true or not. That rule provides that when representing a

client we are not endorsing the client’s
political, economic, social or moral views
or activities.

The principle embodied in ER 1.2(b)
would improve the image of lawyers if the
public better understood it. When Paul
Clement resigned, he said in a letter to the

firm’s chair, “I
resign out of the
firmly held belief
that a representa-
tion should not be
abandoned because
the client’s legal
position is
extremely unpopu-
lar in certain quar-
ters. Defending
unpopular clients is
what lawyers do.”
And Clement rec-
ognized that the
statute he was
defending “impli-
cates very sensitive

issues that prompt strong views on both
sides. But having undertaken the represen-
tation, I believe there is no honorable
course for me but to complete it.”

Paul Clement’s rationale for resigning
cannot be disputed when considering the
role of an attorney. However, the situation
in which he found himself illustrates the
challenges that attorneys face when their
clients’ legal issues happen to be contro-
versial or unpopular.

We as a bar should publicly support and
defend attorneys like Paul Clement who
find themselves suffering criticism as a result
of their representation of a client. And we
should take care to help the public better
understand the role of an attorney. In doing
so, we can make great strides toward
improving the image of our profession.

Defending the Defenders

PRESIDENT’S MESSAGE by Joseph Kanefield
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Public perception

about lawyers can be

changed, but it will

take the time and

effort of the State Bar

and its members.

Sidney Lumet, director of Twelve Angry Men, died a
few months ago. Twelve Angry Men lured many a young soul into crim-
inal defense work. Justice Sotomayor said the movie inspired her. Henry
Fonda jurors and innocent criminal defendants are the exception, not the
rule. And a racist rant by a juror does not change the evidence in the case.

John Dean is teaching a legal ethics course based on his experiences
during Watergate and, one presumes, the lessons learned from his four
months in the hoosegow. Watergate hatched ethics courses in law schools
around the country because Dean asked Congress during his testimony,
“How in God’s name could so many lawyers have gotten involved in
something like this?” The educational scope might have been narrowed

a tad if Dean had simply
answered the question
himself. As White House
Counsel who saw tapes
doctored and burglars
hushed by cash, he surely
had some insights.

Casey Anthony, the
bar-hopping mother of a
toddler, was acquitted of
the murder of young
Caylee. Law professor
Karin Moore explained

that verdict with great aplomb: “It’s an injustice to make the leap that
Casey is a killer just because she’s a liar.” That leap is but a baby step if
she’s lying about the murder. As near as I can figure, the last time Casey
saw Caylee, the tot was trotting down to the neighborhood swamp with
a bottle of chloroform, a few Hefty trash bags, duct tape and some stick-
ers. Am I my daughter’s keeper? Casey mulled that question for 31 days

before the wacky grandmother reported Caylee missing.
Those who believe Casey Anthony is innocent are still lighting
candles for Lizzie Borden. Her parents were, of course,
chopped to pieces by a wandering burglar who went unno-
ticed in Fall River, Mass., as he carried two large Hefty bags
from the Borden home.

The three events have one common thread: The commen-
tary by lawyers put the profession’s ethical tin ear on display.
In each of the situations, the legal profession emerged in
defense of the party about whom the public mutters, “What,
are you kidding?” Talking legal heads pop up to seize the
morally superior ground with their usual assurances that the
plebian masses lack the cognitive skills to understand the jury
system, the benefits of hearing from former White House
lawyers who throw their Republican president under the bus,
and the complexities of reasonable doubt. Our codified ethics
have an underdog theme. The tin ear comes from application
of the code: Not all underdogs are created equal.

I rue the day Gregory Peck donned that seersucker suit to
play Atticus Finch. Oh, the world could use a few more Attici
Finches. However, those Finches need to be equal opportuni-

THE LAST WORD by Marianne M. Jennings

w w w. a z b a r. o r g / A Z A t t o r n e y84 A R I Z O N A  AT T O R N E Y N O V E M B E R  2 0 1 1

Marianne M. Jennings is a Professor
of Legal and Ethical Studies at the W.P.
Carey School of Business, Arizona State
University. She is the author of six text-

books in law and ethics and has had her
monographs on ethics translated into
four languages. She still has to meet

State Bar CLE requirements each year.

ty advocates, stepping in to defend injus-
tices when the underdog’s conduct is ideo-
logically icky to most in the profession. For
example, where have all the lawyers been as
Congress and the White House vilified
McKinsey & Co. for releasing a study that
indicated one-third of U.S. businesses will
“definitely” or “probably” stop offering
insurance to employees in 2014 when
Obamacare takes effect? McKinsey’s
integrity was attacked until it released its
unassailable data. Where are all the lawyers
now that Standard & Poor’s is being inves-
tigated by the DOJ and the SEC after it
downgraded the credit rating of the United
States? Why is it that we never heard a peep
about Attorney General Eric Holder’s fail-
ure to disclose during his confirmation
hearings that he and his firm represented
Guantánamo detainees?

The ethical tin ear reigns because the
universal tenets of our profession are not so
universal. Those tenets apply when we are
ideologically comfortable. The rights to a
defense, a jury of peers, and a second
chance are limited by the ethical tin ear to
those who fall within certain political
parameters.

Count on unlimited resources for Casey
Anthony, but defending McKinsey? You ask
too much. We will listen to John Dean on
ethics, but we really don’t want to hear
from fellow Nixon special counsel Chuck
Colson, whose work post-prison is chang-
ing lives. Learning about his Prison
Fellowship would be CLE hours well spent.
But that faith-based stuff is too much to
endure. Former Attorney General Alberto
Gonzalez was driven out of office for firing
four U.S. Attorneys. Mr. Holder remains
unscathed as he stonewalls on subpoenas
on everything from Operation Fast and
Furious gun deals to side-switching by
DOJ lawyers.

Taking on the unpopular cause is the
stuff of Atticus Finch. Today, a tin-eared
legal profession spots injustice and steps up
only when its unilateral analysis deems such
to be politically expedient. Ideological
inconsistency in our noble work has killed
the mockingbird.

Opinions in the magazine are those of the authors and
not necessarily those of the State Bar of Arizona, its Board of Governors,

the Editorial Board or staff. The magazine provides an open forum for
readers. Send your own letter to arizona.attorney@azbar.org
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Twelve Angry Men—and Counting

Taking on the unpopular cause is
the stuff of Atticus Finch. 

But today, a tin-eared legal 
profession steps up only when

politically expedient.


